
OUTSIDE COUNSEL CONTRACT 
OAG Contract No. 2016-601-0018 

This Agreement, including all Addenda (the Addenda are incorporated herein by reference), is 
hereinafter referred to as the "Outside Counsel Contract" or "OCC." This Outside Counsel 
Contract is made and entered into by and between the Texas Department of Transportation 
("Agency") and Fletcher & Sippel LLC ("Outside Counsel"). The term "Parties" as used in 
this OCC refers to the Agency and the Outside Counsel, and does not include the Office of the 
Attorney General of Texas ("Attorney General" or "OAG"). This OCC is made and entered into 
with reference to the following facts: 

INDUCEMENTS 

Whereas, Agency requires the assistance of outside legal counsel in carrying out its 
responsibilities; and 

Whereas, Agency has received prior approval from the OAG to contract for outside legal 
services; and 

Whereas, Outside Counsel desires to provide legal services to Agency, subject to the authority 
of the Attorney General. 

AGREEMENT 

Now, Therefore, in consideration of the inducements, covenants, agreements and conditions 
herein contained, the Parties agree as follows: 

Section 1. Purpose/OAG Approval. 

1.1 Purpose. The purpose of this OCC is for Outside Counsel to provide legal services to 
Agency, as described in Addendum A. Outside Counsel and Agency understand and agree to the 
OAG's continuing authority and right to expand or limit the scope of legal services provided by 
Outside Counsel to Agency. 

1.2 OAG Approval. The Attorney General's, or his Designee's, signature on this OCC 
represents the OAG's approval of Outside Counsel serving as legal counsel to Agency during the 
term of, and for the purposes expressed in, this OCC. Consistent with Section 402.0212 of the 
Texas Government Code, the OAG may withdraw, modify, or expand this approval at any time. 

1.2.1 Litigation. OUTSIDE COUNSEL SHALL NOT REPRESENT AGENCY IN 
ANY LITIGATION UNLESS ADDENDUM A SPECIFICALLY AUTHORIZES LITIGATION 
IN A PARTICULAR MATTER. If Addendum A does not specifically authorize Outside 
Counsel's representation ofAgency in a particular litigation matter and the Agency requires such 
representation, then the Agency must request litigation authority from the OAG and submit a 



new Outside Counsel Contract to the OAGfor approval before filing or responding to litigation 
matters. 

1.2.2 Appellate Matters. Irrespective of any authorizationto engage in litigation in 
this OCC, or inawriting outside o f ^ 
TO PROCEED ON ANYAPPEAL, IN ANY CAPAC1TY,WHETHER INTERLOCUTORY 
OR OTHERWISE, WHETHERASAPPELLANT,APPELLEE,RESP0NDENT,APPL1CANT, 
OR 0THERW1SE,W1TH0UTE1RST OBTAINING THE WRITTEN PERMISSION OP THE 
ATT0RNEYGENERAL,E1RSTASS1STANTATT0RNEYGENERAL,0R SOLICITOR 
GENERAL. Outside Counselhas theduty topromptly notify the Agency and OAGof the 
desirability or likelihood of an appeal. 

1.2.̂  OAGRevlew of Outside Counsel Invoice anrl Release ofPayment. In addition 
to OAG approval to contract for legal services,Outside Counsel invoices must be reviewed and 
approved by the OAG pursuant to Subsection 402.0212(b)of theTexas Goverrtment Code and 
Title 1,Chapter ^7 oftheTexas Administrative Code. 

Section 2.0CCTerm. 

ThisOCCshallcommence on September l,201^,andshall terminate on August ^1,2017 
(hereinafter "OCCTerrn"),unless terminatedearlier pursuant to section^ofthisOCC. The 
OCCTerm may not be extended except by amendment pursuant to sections.12ofthis OCC. 

Sections Obligations of Onts^e Counsel. 

^.1 Duties. Outside Counsel will provide professional legal services to the Agency as 
described in Addendum A. Outside Counsel shall represent Agency with due professional care 
as required by applicable law and disciplinary rules. 

^.2 Staff. Outside Counselisexpectedtoperform valuableservices for Agency, and the 
method and amount or rate of compensation are specified in Section^and Addendum f3 of this 
OCC. Outside Counsel staff and employees are expected to perform work of a type 
commensurate with their professional title. Outside Counsel agrees that any person employed or 
engaged by Outside Counsel and who assists in performing the services agreed toherein shall 
not be considered employees or agents ofAgency or the State ofTexas. 

Public Information an^ Client Communications. Outside Counsel acknowledges that 
information created or exchanged in the course of representation ofagover^mental body may be 
subject to theTexas Public l^f^r^ationAct,Chapter 552 of theTexas Government Code, a 
may be subject to required disclosure in a publicly-accessible format pursuant to Section 
2252.^07of theTexas Government Code. Outside Counsel will exercise professional judgment 
and care when creating documents or other media intended to be confidential or privileged 
atlorney-client communications that may be subject to disclosure under the Publiclnformation 
Act(e.g. invoices where incidental notation may tend to reveal litigation strategies or privileged 
information). Outside Counsel should mark confidential or privileged attorney-client 
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communications as confidential. This subsection shaii not ho interpreted to limit Outside 
Counsels duty to provide full disclosure to Agency and the OAO as necessary in Outside 
Counsel'sjudgment to represent Agency with due professional care or as required by applicable 
law or disciplinary rules. 

^ Status. Pursuant to the standard of professional care owed to the Agency, Outside 
Counsel shall endeavor to keep Agency fullyinformed about all material matters relating to legal 
services provided under this 000. 

^ Subcontracting Authority, In the event that Outside Counsel should determine that it is 
necessary or expedient to subcontractfor any of the performances herein, or in support of any of 
those performances,Outside Counselmayenterintosuchsubcontract(s). If Outside Oounsel 
elects to enter intoasubcontract, then the Parties agree that all such subcontracts are subject to 
section4(Limitation of Liability),subsection 5.2 (Reimbursement of Expenses),subsection 5.3 
(Subcontractor Payments), subsection 6.2 (Subcontractor Invoices), and subsection 6.5 
(Supporting Documents; Right-to-Audit; Inspection of Records) of this OCC. Furthermore, i f 
Outside Oounsel elects to enter intoasubcontractfor any legal services,then the Parties agree 
that the Agency shall not be liable to Outside Oounsel for any hourly rates or rate ranges greater 
than the highest hourly rate or rate range specified in Addendumf^unless prior written approval 
isobtainedfrom the Agencyand OAO. Anysubcontracted legal counselmust comply with 
subsections.8(Conflictoflnterest)ofthis OCC. 

Outside Oounsel agrees to comply with all state and federal laws applicable to any 
subcontractors, including, but not limited to, laws regarding wages, taxes, insurance, historically 
underutilized businesses and workers'compensation. 

fn no event shall this section or any other provision of this 000 be construed as relieving 
Outside Oounsel of theresponsibility for ensuring that all performances renderedunder this 
000,and any subcontracts thereto, are rendered in compliance with all ofthe terms ofthis 000. 

Sections. Liability. 

^.1 Linntationof Liability. TheParties stipulateand agree thatthe State ofTexas and 
Agency'stotal liability to Outside Counsel,including consideration forthe full,satisfactory and 
timely performance of all its duties, responsibilities and obligations, andfor reimbursement of all 
expenses, if any, as set forth in tlrisOOO or other liability arising out of any performance herein 
shall not exceed: 

^1^000.00 fortbisOCCTerm. 

The Parties stipulate and agree that any act, action or representation by either party, their agents 
or employees that purport to increase the liability ofthe State ofTexas or Agency is voidable by 
the OAO,unless this OOOisarnended to modify this limitation of liability. OutsideCounsel 
agreesthattheOAO, the State ofTexas anditsagencies(otherthan Agency)shall haveno 
liability arising out ofthis OCC or the performances ofthis OCC to Outside Counsel. 
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^.2 Sub^cttoAppropriation.ThePartiesacknowledgeandagreethatnothinginthisOOO 
will beinterpreted to createa futu^eobligationor liability in excess of thefunds currently 
appropriated to the Agency. 

Sections Oompensation^Expenses. 

^.1 Fees to Outside Oounsel. Subject toTitle l,Ohapter57of theTexas Administrative 
Code, Agency agrees to pay Outside Oounsel in consideration of full and satisfactory 
performance ofthe legal services under this OOO. Outside Oounsel agrees to the following fee 
schedule, subject to the limitations described in this 000(seeAddendum^for additional terms 
and conditions regarding feeŝ compensation to Outside Oounsel). 

.̂2 Reimbursement of Expenses. Agency will reimburse Outside Oounsel for acfual 
expensesincurred inthe performance of thelegal services described in Addendum A , i f such 
expenses are reasonable and either necessary or advisable. Outside Oounsel must provide copies 
of original receipts as evidence of acrualexpenditures. Limitations on the amount and type of 
reimbursement include: 

^.2.1 Mileage. Agency will reimburse Outside Oounsel for reasonable and necessary 
travel mileage at the per mile rate posted ontheTexasMileageOuideadoptedunder Section 
660.043 of theTexas OovernmentOode. TheTexas Mileage Ouide is currently available on the 
OompfrollerofPublicAccounts'website,at:ht^ps:^h^x.cpa.state.tx^ 
(last visited April 2, 2012) 

.̂2.2 Meals. Agency will reimburse Outside Oounsel for reasonable and necessary 
mealexpenses at the rate of ̂ 36.00 or acfualexpenses,whichever is less,for each attorney for 
each day requiring overnight travel. Agency will not reimburse Outside Oounsel for the 
purchaseof alcohol. 

.̂2.3 Lodging. Agency will reimburse Outside Oounselfor reasonable and necessary 
lodgingexpenses. Unless otherwise agreed uponby Agency in writing in advance, in-state 
lodgingorovemight accommodations will bereimbursed at the lesser amount ofthe acfual 
expense or ^200.00 per night. Unless otherwise agreed upon byAgency in writing in advance, 
out-of-state lodging or overnight accommodations will be reimbursed at the lesser amount ofthe 
actual expense or ̂ 250.00 per night. 

^.2.4 Airfare. Airfare will be reimbursed at the lesser amount ofthe actual expense or 
the regular published rates for airfares for commercial airlines. Agency will not reimburse 
Outside Oounsel for expenses relating to first-class airfare. 

^.2.^ Expert Services. Subject to Agency'sprior approval, Agency will reimburse 
Outside Oounsel for the reasonable and necessary cost of expert services. 
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.̂2.6 Other Reimbursable Expensed Agency will reimburse the acfual cost for other 
expenses if Outside Counsel providesareasonable and sufficient explanation of the nature and 
purpose of the charge and the charge is reasonable and either necessary or advisable. 

^.2.7 Non-Reimbursable Expenses. Agency expects OutsideCounsel to anticipate 
andinclude routine operatingexpensesanddisbursementsaspartofoverheadand, therefore, 
part ofabasic hourly rate or flat rate. Therefore, Agency will not reimburse Outside Counsel 
for: routine copying and printing charges; fax charges; routine postage; office supplies; telephone 
charges unless related to teleconferencing services; local travel (within 20-mile radius of office 
including mileage, parking, and tolls); all delivery services performed by internal staff; 
electricity or other utilities; software costs or subscription fees, and internet or wireless access 
charges. 

5.2.8 Grat i fy . AgencywillnotreimburseOutsideCounselfortipsor gratuities 

5.2.̂  Reimbursement forAgencyEmployee Expenses. Agency will not reimburse 
Outside Counselfor the cost ofexpenses incurred by Agency employees. 

5.2.10 No Markup. Outside Counsel will only bereimbursed for acfual expenses. 
Outside Counsel shall not be reimbursedfor any mark-up or other overhead costs. 

5.̂  SnbcontractorPayments. Subject toAgency's prior approval,Agency will reimburse 
Outside Oounsel for the acfual, reasonable and necessary expenses relating to Outside Counsel's 
use of subcontractors. Outside Counsel shall be responsible for any payments and other claims 
due to subcontractorsfor work performed under this OCC. Outside Counsel,in subcontracting 
fora^yperformancesor insupporiofanyoftheperfbrmancesspecifiedherein (e.g., expert 
services, localcounsel,andother services) expressly understands and agrees that Agency sball 
not be directly liable in any manner to Outside Counsel'ssubcontractor(s). 

5.̂  Legal Research. The Agency may reimburse Outside Counsel foritsreasonableand 
necessary expenses relating to legal research, including online legal research. 

Wrule the Agency should be paying Outside Counsel to apply the knowledge and expertise for 
which it was hired, and not paying Outside Counsel to obtain that knowledge through extensive 
legal research, the Agency understands that situations arise that justify extensive research on how 
besttoproceedinorder to achieveadesiredresult. Therefore, theneed forextensivelegal 
research will be addressed onacase-by-case basis by Outside Counsel and Agency. 

5.5 Administrative Staff^Clerl^s. Agency will not payfor law clerks,law interns,summer 
interns, or administrative staff, such as secretarial support, librarians, case clerks, and accounting 
and billing clerks, including but not limited to the following: overtime, file opening, file 
organization, docketing, and other administrative tasks; and preparation of billing, invoice 
review, budget preparation, and communications regarding same or any other accounting matter. 
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5.6 Training. Agency will not payfor the education or training of attorneys,paralegals,or 
other staff of Outside Counsel, including assigning such staff onafransient basis to an Agency 
matter. 

Sections Invoice for Payment. 

6.1.1 General. Agency and Outside Counsel agree to abide by the administrative rules 
adopted by theOAOgoveming the submission, review and approval ofinvoices. These rules are 
found at Title 1,Chapter 57 oftheTexas Administrative Code. 

6.1.2 ^ilimg Period.The billing period is the interval(ex. monthly) which deter^m^ 
the frequency Outside Counsel will submit invoices to the Agency. The hilling periodfor this 
OCC is specified in Addendum f3. 

6.1.^ ^iliabieTime. Agency willonly payfor the services of individuals coveredin 
Addendum 8. Alltime must he hilled in one-tenth hour or one-quarter hour increments, and 
must reflect only acfual time spent. Tasks referencing correspondence and filings must describe 
the document received or authored. Agency expects to be billed for the actual time it takes to 
modify standardizedforms,filings,and^orcorrespondencefor use on the matter being billed. 
Agency will not reimburse Outside Counselfor the time it originally took to prepare any such 
standardized documents. Agency will not pay for review,execution, and processing of the OCC 
and submission ofinvoices. 

6.1.^ Submission ofinvoices. Outside Counsel must submit invoices to Agency at: 

^effOraham 
Oeneral Counsel 

Texas Department ofTransportation 
125E.ll^Street 

Austin,Texas 78701-2483 

Agency must submit invoices and other related information to the OAO at thefollowing 
e-mail address or mailing address: 

OCClnvoice^texasaftomeygeneral.gov 

OR 

Attn : OCC Invoice 
Office ofthe Attorney Oeneral 
Oeneral Counsel Division, Mail Code 074 
PostOffice 8oxl2548 
Austin,Texas 78711-2548 
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6.2 Subcontractorlnvoices. Subcontractor(s)shalldirectly invoice Outside Counsel,and 
Outside Counsel shall then invoice Agencyfor the work performed. The acfual work performed 
by subcontractor shall he specifically Identified in the invoice supported hy attaching 
documentation. 

6.3 Prompt Payment. Payments to Outside Counsel byAgency under this OCC shall be in 
compliance with Chapter 2251 of the Texas Government Code and Title 34, Chapter 20, 
SubchapterOoftheTexas Administrative Code. 

6.̂  Administrative Fee. Outside Counsel agrees that, pursuant to Subsection 402.0212(c) 
oftheTexas Government Code and Title 1,Chapter 57 of theTexas Administrative Code,anon-
refundable administrative fee is due to theOAOfor the review of Outside Oounsel invoices. In 
the event that Outside Counsel fails to timely submit to theOAOthe required administrative fee, 
any invoices shall be deemed incorrect and incomplete and not eligible for payment. Outside 
Counsel may not charge or seek reimbursement from the Agency for the payment ofthe 
administrativefee. 

Outside Counsel will submit the administrative fee to the following address: 

Outside Counsel Invoice 
Office ofthe Attorney Oeneral 

P.O.Box 13175 
Austin, T^ 78711-3175 

Checks or money orders must be made payable to the "Office ofthe Attorney Oeneral" and 
reference the OCC Number. 

6.5 SnpportingDocnments^Rigbt-to-Anrlit^ Inspection ofRecords. 

6.5.1 Duty to Maintain Records. Outside Counsel shall maintain adequate records to 
support its charges,procedures, and performances toAgencyforallwork related to this OCC. 
Outside Counsel shall also maintain such records as are deemed necessary by Agency,OAO, the 
State Auditor's Offrce, or federal auditors iffederal funds are used to pay Outside Counsel, to 
ensure proper accounting f^r all costs and performances related to this OCC. 

6.5.2 Records Retention. Outside Counsel shall retain, foraperiod of at least four(4) 
years after the later of (l)the expiration or termination of this OCC, (2) an audit relating to this 
OCC,or (3)litigation relating to this OCC,such records as are necessary tofully disclose the 
extent of services provided under this OCC, including but not limited to any daily activity reports 
and time distribution and attendance records, and other records that may show the basis of the 
charges made or performances delivered. 

6.5.3 Inspection of Records anrl Rigbt to Anrlit. Outside Counsel shall make 
available at reasonable times and upon reasonable notice, and for reasonable periods, all 
information related to the State's property, services performed, and charges, such as work 
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papers, reporis, books, data, files, software, records, and other supporting documents pertaining 
to this OCC, for purposes ofinspecting, monitoring, auditing, or evaluating by Agency,the State 
ofTexas, or their authorized representatives. Outside Counsel sball oo 
other authorized Agency and State ofTexas representatives and shall provide them with prompt 
access to all of such State property as requested byAgency or the State ofTexas. 

6.5.̂  State Auditor. In addition to and without limitation on tbe other audit provisions 
ofthis 000, pursuant to Section 2262.003 oftheTexasOovernment Code, the State Auditor's 
Office may conduct an audit or investigation of Outside Oounsel or any other entity or person 
receiving fronds from the State directlyunder this OCC or indirectlythroughasubcontract under 
this 000. The acceptance of funds by Outside Counselor any other entity or person directly 
under this OCCor indirectly throughasubcontract under thisOCC acts as acceptance of the 
authority of the State Auditor'sOffice, under the direction of the Legislative Audit Committee, 
to conduct an audit or investigation in connection with those fund^. Under the direction of the 
Legislative Audit Commiftee,Outside Oounsel or other entity that is the subject of an audit or 
investigation by the State Auditor'sOffice must provide the State Auditor'sOffice with access to 
any information the State Auditor's Office considers relevant to the investigation or audit. 
Outside Counsel mriher agrees to cooperate f^lly with the State Auditor'sOffice in the conduct 
of the audit or investigation, including providing all records requested. Outside Counsel shall 
ensure that this paragraph concerning the authority to audit funds received indirectly by 
subcontractors through OutsideCounsel and therequirementto cooperate is included many 
subcontract it awards. The State Auditor's Office shall at any time have access to and the right 
to examine, audit, excerpt, and transcribe any pertinent books, documents,working papers, and 
records ofOutside Counsel related to this OCC. 

Sections Termination 

7.1 Convenience of tbe State. The Agency has the right to terminate this OCC, in whole or 
in part,witboutpenalty, by notifying Outside Counsel in writing of such termination prior to tbe 
effective date of such termination. Such notification oftermination sball state the effective date 
of termination. In the event of such termination, Outside Counsel shall, unless otherwise 
mumallyagreeduponinwriting,ceaseallservicesirnmediately,except such services that are 
necessary to wind-up, inacost-effective manner, all services being provided. Subject to Section 
4 of tfusOOC,Agency shall be liableforpaymentsfor all services performed under this OCC to 
the effective date oftermination, plus any necessary services to cost effectively wind-up. 

In the event theOAOwithdraws its approval of this OCC during the OCC term, then Agency,in 
consultation with theOAO, shall terminate this OCC for convenience. 

7.2 Canse^Defanit. mthe event that Outside Counsel commitsamaterial breachofthis 
OCC,Agency may,upon written notice to Outside Oounsel,immediately terminate allor any 
part ofthis 000. Termination is not an exclusive remedy but will be in addition to any other 
rights and remedies provided in equity,by law,or under this OCC. 
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7.3 Rights UponTermination or Expiration. Upon expiration or term 
tor any reason, Outside Counsel shall, subject to Outside Counsel'sprofessional obligations, 
immediately transfer to Agency all information and associated work products prepared hy 
Outside Oounsel or omerwise prepared for Agency pursuant to this OCC, in whatever form such 
information and work products may exist, to the extent requested byAgency. At no additional 
cost toAgency and in any mannerAgency deems appropriate in its sole discretion, Agency is 
granted tbe unrestricted right to use, copy, modify, prepare derivative works from, public 
distribute any component of the information,work product, or other deliverable made the subject 
ofthis 000 

7.̂  Remedies. Notwithstanding any exercise byAgency of its rights of early termination, 
Outside Oounsel shall not be relieved of any liability to Agency for damages due to Agency by 
virtue of any breach of this 000 by Outside Oounsel orfor amounts otherwise due Agency by 
OutsideCounsel. 

7.5 Termination by Outside Counsel. Consistent with applicablerules of professional 
conduct,Outside Counsel may terminate this OCC upon reasonable noticefor material breach by 
Agency. 

Sections. Certifications of Outside Counsel 

13y agreeing to and signing this OCC, Outside Counsel hereby makes the following certifications 
and warranties: 

8.1 Delinquent Child Support Obligations. Outside Counsel certifies that it is not 
ineligible to receive any grant, loan, or payment under this OCC pursuant to Section 231.006 of 
theTexas Family Code and acknowledges that this OCC may be terminated and payment may be 
withheld ifthis certification is inaccurate. 

8.2 8nyTexas. With respect to any services purchased pursuant to this OCC, Outside 
Counsel represents and warrants that it will buy Texas products and materials for use in 
providingtheservices authorizedherein whensuchproductsand materialsareavailableat a 
comparable price and withinacomparable period of time when compared to non-Texas products 
and materials. This subsection does not apply to Outside Counsel providing legal services 
located outside the State ofTexas. 

8.3 Oif t to PublicServant. OutsideCounsel warrantsthatithasnotgiven,nordoesit 
intendtogive at any time hereafter,any economic opporm 
gratuity,special discount, trip, favor, or service toapublic servant in connection with the award 
ofthis OCC 

8.4 EranchiseTax. 8y signing this OCC,Outside Counsel certifies that itsTexas franchise 
taxpayments are current,or that it is exempt fromor not subject to suchtax,consistent with 
Chapterl71oftheTexasTaxCode. 
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8.5 Outside Counsel Llcense^Condnct. Outside Counsel certifies that each attorney 
performing services under this OCC is an afrorney in good standing under the laws of me State 
ofTexas or thejurisdiction where the representation occurs. Outside Counsel will notify Agency 
and the OAO in writing within one business day of any lapse in an assigned attorney's licensed 
status or any final disciplinary action taken against an assigned attorney. For the Lead 
Counsel(s) named in Addendum f3, Outside Oounsel will provide documentation of good 
standing from the state bar or the licensing authority of the jurisdiction in whichthe attorney 
residesand is licensed. An attorney that isnotlicensedbytheStater3arofTexasmay not 
providelegal services and adviceconcemingTexas law. 

8.6 Debt to State. OutsideCounsel acknowledges and agrees that,to the extent Outside 
Counselowes any debt (child support or other obligation) or delinquent taxes tothe State of 
Texas, any payments Outside Counsel are owed under this OCC may be applied by the 
Comptroller of PublicAccountstowardanysuchdebtordelinquenttaxesuntilsuchdebt or 
delinquent taxes are paid in full. 

8.7 Prohibited 131dsandContracts. Under Section 2155.004 of theTexasOovernment 
Code,Outside Counsel certifies that it is not ineligible to receive this OCC and acknowledges 
that mis OCC may be terminated and payment withheld ifthis certification is inaccurate. 

8.8 Former Executive l^ead and Employees of the Agency. Agency and Outside Counsel 
certify that this OCOis compliant, and will remain in compliance during the OCC term,with 
Sections 669.003 (Contacting with Executive Head of State Agency) and 2252.901 (Contracts 
with Former or Reared Agency Employees)oftheTexasOover^ment Code. 

SECTION 9. GENERAL TERMS ANDCONDITIONS 

9.1 Independent Contractor. OutsideCounsel agrees and acknowledges that during the 
OCCTerm,Outside Counsel and Outside Counsel'ssubcontractors are independent contractors 
ofAgency or the State ofTexas and are not employees ofAgency or the State ofTexas. 

9.1.1 Outside Counsel will be solely and entirelyresponsible for its acts and the acts of 
its agents, employees, subcontractors, and representatives in the performance ofthis OCC. 

9.1.2 Outside Counsel agrees and acknowledges that during the OCCTerm,Outside 
Counsel shall be entirelyresponsible forthe liability and payment for Outside Counsel or 
Outside Counsel's employees or assistants, of all taxes of whatever kind, arising out of tbe 
performances inthisOCC. Other thanthe payments described inthisOCC,Outside Counsel 
agreesandacknowledges thatOutsideCounsel orOutsideCounsel's employeesor assistants 
shall not be entitled to any State benefit on account of the services provided hereunder. 
AOENCY SHALL NOT 8E L1A8LE TO OUTSIDE COUNSEL, ITS EMPLOYEES, 
AOENTS, OROTHERSFORTHEPAYMENTOFTA^ES ORTHEPRO^BISION OF 
UNEMPLOYMENT INSURANCE AND^OR WORKERS' COMPENSATION, OR ANY 
8ENEF1T DUE TOASTATE EMPLOYEE. IfAgencyorthe State ofTexas shall nonetheless 

Outside Counsel Contact 
Fagetnof^ 



become liable for such payment or obligations, Outside Oounsel sball promptly pay or 
reimburse Agency or the State ofTexa^for such liability or obligation. 

9.2 Assignment of OOO.Outside Oounsel may not assign thi^ OOO,or assign or delegate 
any right or duty under this 000,without prior written approval from the Agency and theOAO. 

9.3 Survival. Tbe obligations of Outside Oounsel under tbe following sections and 
subsections sball survive tbe termination or expiration of tbis 000: 3.3,4,5,6.5,7.1,7.3,7.4, 
9.7,9.8,9.11,and9.13. 

9.̂  Oopyrigbt^lntellectnal Property. Outside Oounsel sball take reasonable measures to 
protect Agency from material risks ofAgency liability k^own to Outside Oounsel for copyright 
or patent infringementor disclosure of trade secrets resulting fromthe use of anyequipment, 
materials, information, or ideas furnished by Outside Oounsel pursuant to this 000(other than 
equipment, materials, information, or ideas supplied or required byAgency or its employees or 
other agents). Outside Oounsel and Agency agree to furnish timely written notice to each other, 
and tothe OAO,ofanyclaimofcopyright,patent,tradesecret,or other intellecfualproperty 
infringement arising out ofservices under this 000. 

9.5 Media Releases orPrononncements. Outside Oounsel understands that the OAOand 
Agencydonotendorse any vendor,commodity,or service. Outside Oounsel,itsemployees, 
representatives, agents, or subcontractors may not participate inanymediaeventorissueany 
media release, advertisement, publication, editorial, article, or public pronouncement that 
pertains to tbisOOO or the services or project towhichthisOOOrelates or that mentionsthe 
OAOor Agency without the prior written approval oftheOAO and Agency. 

9.6 Written Notice Delivery. Any notice required or permitted to be given under this OOO 
by one party to the other party shall be in writing and sball be given and deemed to have been 
given immediately if delivered in person to the recipient'saddresssetforth in this subsection, or 
on thedateshownon thecertifrcateof receipt i f placed in theUnited States mail, postage 
prepaid, by registered or certifred mail with remrn receipt requested, addressed to the receiving 
party at the address hereinafter specified. 

9.6.1 Outside Counsels Address. The addressfor Outside Oounselforallpurposes 
under this 000 andfor all notices hereunder shall be: 

Pletcher^SippelTLO 
29 North Wacker Drive, Suite 920 

Ohicago, Illinois 60606 2832 
(312)252-1508 
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9.6.2 OACBs and Agency^ Address. The addresses for the OAG and Agency for all 
purposes under this O0C,except as provided by subsection6.4, andforallnotices hereunder 
shall he: 

Outside Counsel Contract Coordinator 
Office ofthe Attorney General 

Oeneral Oounsel Division, Mall Oode 074 
PostOffice8ox 12548 

Austin,Texas 78711-2548 

^eff Graham 
Oeneral Oounsel 

Texas Department ofTransportation 
125L.llthStreet 

Austin,Texas 78701-2483 

9.7 Dispute Resolution. 

9.7.1 The dispute resolution process provided for In Chapter 2260 of the Texas 
Government Code shall be used, as further described herein, byAgency and by Outside Counsel 
to attempt to resolve any clalmfor breach ofthis OCC made hy Outside Counsel. 

9.7.2 Outside Counsel'sclaimsfor breach of this OCC that the Parties cannot resolve in 
the ordinary course ofbusiness shall be submitted to the negotiation process provided in Chapter 
2260, subchapters,of tbe Government Code. Toinitiate the process, Outside Counsel shall 
submit written notice, as required by subchapter 8,to the Agency's contact withacopy to tbe 
First Assistant Attorney General or his/her designee. Said notice shall specifically state that the 
provisions ofChapter 2260, subchapters,are being invoked. Acopy ofthe notice shall also be 
giventoallother representatives of Outside CounselandAgencyotherwiseentitledtonotice 
under this OCC. Compliance by Outside Oounsel with subchapter f^isacondition precedent to 
the filing ofacontested case proceeding under Chapter 2260, subchapter C,of the Government 
Code. 

9.7.3 The contested case process provided in Chapter 2260, subchapter C, of theTexas 
Government Code is Outside Counsel'ssole and exclusive processforseekingaremedyfor any 
and all alleged breaches ofthis OCC by Agency or the State ofTexas ifthe Parties are unable to 
resolve their disputes under Section9.7.2. 

9.7.4 Compliance with the contested case process provided in Chapter 2260, subchapter 
C, of theTexas Government Code isacondition precedent to seeking consent to sue fromthe 
Legislature under Cbapterl07of theTexas Civil Practices and Remedies Code. Neither the 
execution ofthis OCC by Agency nor any other conduct ofany representative ofAgency relating 
to this OCC shall be consideredawaiver of sovereign immunity. 
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9.7.5 The submission, processing, and resolution of Outside Counsel's claim is 
governed by the published rules, if any. If no Agency rules have been published, thenTitlel, 
Chapter 68 oftheTexas Administrative Code adopted by the OAGpursuant to Chapter 2260, as 
currently effective, hereafter enacted, or subsequently amended, shall govern. 

9.8 Conflict oflnteresf. 

9.8.1 Funds appropriated by the General Appropriations Act may not be expended to pay 
the legalfees or expenses of Outside Counsel in representing Agency inacontested matter i f 
Outside Counsel is representingaplaintiffinaproceeding seeking monetary damages ftom the 
State ofTexas or any ofits agencies. ^General Appropriations Act, art. 1^, sec. 16.01(j). For 
these purposes,"proceedings seeking monetary damages" do not include actionsfor tax refunds, 
compensationfor exercise of eminent domain authority, or reimbursement of costs of litigation 
andaftomey'sfees. 

9.8.2 Funds appropriated by tbe General Appropriations Act may not be used to pay the 
legal fees or expenses of Outside Oounsel under this OCC if Outside Oounsel currently 
represents, has represented in the six months preceding this OCC, or will represent in the six 
months following the termination of this OCC, a client before the Agency. ^ General 
Appropriations Act, art.L^,sec.l6.01(a)(4). 

9.8.3 Outside Counsel shall regularly conduct conflicts analyses on its interests and those 
ofits clients and any subcontractor and disclose any actual or potential conflict to Agency. 

9.8.4 Outside Counsel hasacontinual and ongoing obligation to immediately notifyOAG 
and Agency,in writing, upon discovery of any actual or potential conflict to Agency,OAG,or 
the State ofTexas. 

9.9 Taxes. This OCC shall not be construed so as to supersede the laws of the United States 
or the State ofTexas that accord the State ofTexas, Agency, and all departments, agencies, and 
instrumentalities of the State ofTexas exemptions from the payment(s)of all taxes of whatever 
kind. More specifically, Agency shall not directly or indirectly be liablefor taxes of any kind. 
Tothe extent allowed by law,Agency will provide, upon the request of Outside Counsel during 
this OCCTerm, all applicable tax exemption documentation. 

9.10 Signatories. Having agreed to the terms herein, the undersigned signatories hereby 
represent and warrant that theyhave authority toenter into thisOCC andare acting in their 
official capacities. 

9.11 Applicable Law and^enne. This OCC is made and entered into in the State ofTexas, 
and this OCC and all disputes arising out of or relating to this OCC shall be governed by tbe 
laws of the State ofTexas,without regard to any otherwise applicable conflict of law rules or 
requirements. 
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Outside Counsel agreed 
(including, without limitation,stateorfederalsovereign immunity). Outside Counselfurther 
agrees that any properly allowed litigation arising out of or in any way relating to this OCC shall 
be commenced exclusively inacourt of competent jurisdiction inTravisCounty,Texas. Outside 
Counsel thus hereby irrevocably and unconditionally consents to the exclusive jurisdiction ofa 
court of competentjurisdictioninTravisCounty,Texasfor the purpose of prosecuting anchor 
defendingsuch litigation. Outside Oounsel hereby waives and agrees not to assert: (a) that 
Outside Oounsel is not personally subject to the jurisdiction ofacourt of competent jurisdiction 
inTravisCounty,Texas,(b)that the suit, actionor proceeding isbro^ght in aninconvenient 
forum,(c) that the venue of the suit, action or proceeding is improper, or(d) any other challenge 
to jurisdiction or venue. 

9.12 Amendments. This OOO, including addenda hereto, may be amended only upon written 
agreement signed bythe Parties and approved bytheOAO. 

9.13 Severabinty^lnterprefafion. Thefact that aparticularprovisionin thisOCOisheld 
underanyapplicablelawtobe voidorunenforceableinno wayaffects thevalidityofother 
provisions, and this 000 will continue to be binding on both Parties. Any provision that is held 
to be void or unenforceable will be interpreted by the Parties or the courts to be replaced with 
language that is as close as possible to the intent of the original provision so as to effectuate the 
purpose ofthis 000. Any ainbiguous or conflicting terms shall be interpreted and construed in 
suchamanner as to accomplish the purpose of this 000. 

9.1^ Insurance Required. Outside Oounsel presently maintains malpractice insurance in an 
amount ofnot less than^5,000,^ 

Outside Oounsel agrees to maintain at least this amount of insurance coverage during this 000 
Term. Purther,Outside Counsel agrees togive notice to Agency and to the OAO in the event 
any amountofmalpracticeinsuranceiscanceled. Outside Oounsel also agreestommishto 
Agency or theOAOcertified copies of such insurance policies when requested. Outside Oounsel 
agrees that no claimbyAgencyandthe State ofTexas for damages resulting frombreach of 
Outside Counsel's duties to Agency under this 000 shall be limited to tbe amount of 
malpractice insurance maintained by Outside Counsel. 

9.15 AddifionaiTerms. Any additionaltermsagreedtoby Outside Counseland Agency 
shall be listed in an optional AddendumCand must be approved by theOAO. These terms shall 
not be inconsistent or contrary to the Contract terms listed above, and nothing in AddendumC 
shall remove or modify terms contained in Sectionsl^9. m the event of any conflict, ambiguity 
or inconsistency between the terms of AddendnmCandSectionsl^9of this Outside Counsel 
Contract, Sectionsl-9shall take precedence and control. 
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IN WITNESS THEREOF, THE PARTIES HAVE SIGNED AND EXECUTED 
THIS OCC. 

Fletcher & Sippel LLC Texas Department ofTransportation 

Thomas^. Litwiler 
Fletcher & Sippel LLC 
29 North Wacker Drive, Suite 920 
Chicago, Illinois 60606-2832 

(312)252-1508 
(312) 252-2400 (fax) 
tlitwiler@fletclier-sippel.com 
Tax ID# 36-4353634 

LtGen J.F. Weber, USMC (Ret) 
Executive Director 
Texas Department ofTransportation 

Approved: 

By the Office of the Attorney General ofTexas 
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OUTSIDE COUNSEL CONTRACT 
OAG Contract No. 2016-601-0018 

Addendum A 
Services 

Description of Legal Services to be provided: 

Outside Counsel will advise and represent Agency on matters relating to the acquisition, lease, 
maintenance, construction, operation, and management of railroads and other rail facilities, 
including trackage rights and service issues, and the acquisition of rail corridors, rail facilities, 
and railroad rights of way. Outside Counsel will provide legal advice concerning Agency's 
rights and obligations with respect to a rail carrier's abandonment of or discontinuance of service 
on a rail line, including requirements relating to interim trail use, rail banking, and termination of 
trail use under federal law and implementing regulations, as well as the handling of claims 
resulting from rail banking and termination of trail use. Outside Counsel will also be expected to 
advise and perform work for Agency generally regarding Agency's responsibilities under 
applicable federal and state laws relative to rail and rail transportation, including reviewing 
legislation and administrative rules when requested by Agency. Outside Counsel will represent 
Agency in any necessary proceeding before the Surface Transportation Board and in negotiations 
with rail operators, construction companies, financial institutions, maintenance companies, and 
lessees. 
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OUTSIDE COUNSEL CONTRACT 
OAG Contract No. 2016-601-0018 

Addendum B 
Rates 

The hourly rate or rate range for attorneys, paralegals, patent agents, and others working on 
Agency matters: 

Name(s) of Lead Counsel: Thomas J. (T.J.) Litwiler 

Named Individual or Timekeeper Classification Hourly Rate 

T.J. Litwiler $280 
Bill Sippel $345 
Ron Lane $345 
Janet Gilbert $335 
Michael Barron $260 
Rob Wimbish $240 
Audrey Brodrick $ 170 

Other Attorneys Not to exceed $345 

Paralegals Not to exceed $ 100 

Billing Period. The billing period for this OCC shall be: monthly 

Travel Rate. The rate for travel time for each attorney traveling for Agency matters will be 
listed below. An attorney's travel rate may not exceed half of that attorney's hourly rate listed 
above. If a travel rate(s) is not listed below, Outside Counsel may not charge Agency for time 
spent traveling on Agency matters. 

No travel rates are established for this OCC. 
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^ 

OUTSIDE COUNSEECONTRACT 
OAOCOntractNO.20t6^t-00t8 

A d d e n d u m ^ 
A d d i ^ n a t T e r m s 

Communications 

If Outside Oounsel attendsameetingwithamember of theTexasTransportationCommission,a 
member of Agency'sadmimstration,adistrictengineer,ordivisionor office director,andan 
attorney from the Office of Oeneral Counsel(OOO) is not present, Outside Counsel shall provide 
OOC withawritten or oral summary of the issues discussed at the meeting within five calendar 
daysfollowing tbe date of tbe mooting. If Outside Oounsel provides legal advice toamember of 
tbeTexasTransportationCommission,amember of Agency's administration,adistrict engineer, 
ordivisionoroffice director, and anattomey from OOCis notpresentwhentbe adviceis 
provided,Outside Counsel shall provide OOC withawritten summary of the legal advice within 
five calendar daysfollowing the date the legaladvice is rendered. If Outside Counselfails to 
providcasummary of tbe meeting or legal advice as required, Agency may,at its discretion, 
decline to compensate Outside Counsel for tbe time spent attending tbe meeting or providing tbe 
legal advice. 

Outside Counsel shall notify OOC ofany work assignment or work product requested by anyone 
otherthananattor^eyfromOOO withinfrve calendar days of the dateoftheassignmentor 
request. Outside Counsel sball also provide 0 0 0 witbacopy of any document produced asa 
result oftbe assignment or request. If Outside Counsel fails to notify 0 0 0 or provideacopy of 
tbe workproduct as required, Agency may, at its discretion, decline to compensate Outside 
Counselfor the time spent working on the particular matter. 

Oift Policy 

Outside Oounselshallnotoffer any giffs,benefits,orfavors(including meals that take place 
whileconductingthe Agency'sofficialbusiness) to any member of tbeTexasTransportation 
Commission or employee ofAgency. 

E ^erify Certification 

Pursuant toExecutive Order l^-80,OutsideCounselcertifies and ensures that it shall,tothe 
extent permitted by law, utilize the U n i ^ 
system during the term ofthis 000 to determine the eligibility of ( l )al l persons employed by 
Outside Oounsel during the term ofthis OCC to perform duties within the State ofTexas; and (2) 
all persons, including subcontractors, assigned by Outside Counsel to perform work pursuant to 
tbis 000. violation of tbis provision constitutesamaterial breach oftbis OCC. 
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